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L. YOIULTOW
DEPARTMENT QF JUSTICE
Brisbane, . 2lal June, 1982 -t
ARG M<usﬂ IULON NO.  19/82

Leaz:
Re:  Legol Liabillty of Crown Hmplogpun
The Secraelhary,

advised as L[ollows: . |
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Would you please bring the contenls hereal” Lo
all officers undey
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nepdrtmenL of th Public Sevvice Noard has

D3 o

"o dvd June, (975, Cabinet issued a dbtatemenl of
policy in retation to Lhe Crown acuepting responsi-
bLility For clailms against officers who have diligently
and conseientiously endeavoured Lo caryy oub bheiv
dultias.

on 7th March, 1978 a Code was adopted by Cabinel
which included guidelines For reimbursoment of loyal
axponsas and a Commiktbee was established to veview
individual claims and advise Cablnet accordingly.

Certain misgivings have since boen expruessed by
employces that the latler decision moy have overriddan
the policy cnunciated in 1975. There was also some
confFusion as Un whether the policy applied Lo all Crown
employees or only Lo persons coming within the ambil

of the pPublic Service Act.

With a view to allaying these concerns, Cabinet has
recenkly issued a comprehensive Statomoent of Policy:
also aLaLlng clearly thal this pollicy Is Lo apply to
all persons (dee membcrs of the Police Forcoe for
wham a separate’ ¢ode has been adopled) in the "employ-
ment of the Crown” as defined in Section 3 of the
Public Service Ack, whether or nobt such persons are
within the Public Service as defined in Lhabk Aclt.

PC, s L ank iLiJhlLOd; crown amployeos take advanbage

of the policy decision and refer mattors bo Lhe Permaient
Hlead wheore any claim is made against them by virbtue of
anything done in bhe course of thoir dulices, ik ia
unlikely thal sibuations should arise where the amp hoyee
would be personally oub of pockel, Lhe Crown wouled
nwndertake the Full responsibility botlh as Lo the cosls
duefenee and as Lo any award of damarges.  The Crown
would nol, of coursae, ageeph responsibility where bhe
ackion arises oub of qomcthnq nob relualtod bo Lhe

per formance of  dulies

as
ol

Tha Statoewmenlt of Policy ks attooebhed. ™

the notice of

your controk.
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STATEMENT OTF POLICY

Crown Acceplance of Leygal Liabilily for
aclions of Crown employees

It is recognized that many Crown employees have difficult and
delicate duties and [unclions and that in the diligent carrying i
out of them they are exposed to claims for damages. i

It 1s not desirable that such employees should be restricled
in the carrying oul of their duties and functions by any fear
thal they may have lo make payment out of their own pockets
in respect of any claim arising out of lhe due performance of
these duties and functions.

The Crown will accepl full and sole responsibility for all claims,
including the cost of defending or settling them, in cases where
the Crown employee conhcerned has diligenlly and conscientiously
endeavoured Lo carry oul his duties,

Where the Crown pays any money in seltlemenl of any claim which
has arisen as the resull of a Crown employee endeavouring Lo
carry out his dulies in a consecienlious and diligent manner, lhe
Crown will nol seek to exercise any claim lor conlribution [rom
such employee,

The Crown does not accept any liability for any acl of one of ils
employees which act is not related to or connecled with his/her ‘
employment, 2

The Crown will indemnily any officer who, as a consequence of

lhe carrying out ol his duties, has been Lhe subjecl ol a claim g
l[or defarmnatlion, The Crown Solicilor will undertake the defence L
of the matter in such circumstiances., BEach action for defamalion

is to be looked atl in Lhe lighl of its own partlicular lacls in order

to determine what was said or done can be properly related lo L
the performance of the duties by the employee concerned. '

Employees who wish to underiake personal aclions including ones
for defamation against olher persons do so0 on their own behall,
at their own cost and al their own risk of luoss or gain,

If an employee is required lo give evidence belore any public
lribunal and wishes Lo be represenled in respecet theveofl, the
application should be submilled Lhrough the "ermanent Head lo
the Solicilor-General who will recommend whelher legal assislance
will be provided by the Crown Solicitor at Governmenl expense or
whelher the employee should secek his own legal advice wilh the
question of reimbursement of cosls lo be considered upon
application to lhe Permanent Head when Lhie case is linalised,
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Where an Inquest is to be held and an employee of the Crown
has a real inlerest in having legal represeniation at such
Inquest that employée may requesl legal assislance Lhrougeh
the Permanent Head. The Permancnl Ilead shall refer the
matter Lo the Sclicitor-General willl his recommendalion an
the Solicitor-General, if he considers il appropriate, shail
arrange for legal representation either by the Crown Solicilor
or through other alternative sources al Lhe expense of the
Crown. : ’

Where an employee has received notice of any claim for civil

damages againsl that employee in respect of anything which

that employee considers to have arisen by virtue of the

performance of his duties as an employee of the Crown, the

matter is to be submitted through the Permanent Head to the
Selicitor-General who will determine whether the claim is one

properly related to the performance of duties and whether the .
Crown should undertake the defence and accept full responaibility, £

Where a claim is made against any employee, and the claim isg
one where the Crown could alge be liable, the matter is to be
referred to the Permanent Head, No such claim may be settled
by the employee concerned except with Lhe approval of the
Permanent Head, who, in this regard, shall be guided by the
advice of the Solicitor-General, '

This policy applies to persons who are in the "employment of

the Crown" as that term is defined in Section 3 of the Public
Service Act 1922-1978 whether or not such persons are technieally
within the Public Service as defined in thal Act. The policy dees
not apply to members of the Police Force. .
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1. Tt is recopnized that Ministers of the Crown have
difficullt and delicate dutics ane functions and that
in the dilipent cavreying out of thom Lhey are oxposcd
lo claims Fow damajpe

0
L

2. Such duties and responsibilities
public utterances in rel
policy and [p
controversy.

include the making of
Altion Lo matters of Government
equently in areas of considerable

J. Ministers of the Crovwn are servanls of
when discharping theie duties and
be indemnilied by the Crown in the
Crown servants.

Lthae Crown and 2
responsibilities should
same way as ordinary

Hlrere any claim Forp delCamation or olhep personal Lype

ol acltion ariscs by virtue of somelhing said or dohe by
Lhe Minisler in the exevreise of his duties and
vesponsibilities, tha Crown should undertake his defence
and the Crown Solicitop act fop him in respect thercof.

L. I'n rospecl of any costs ovr damapes awarded apgainst the
Minister, the Crown should pay such costs and damapes.

G. Each case to be looked at in the lipght of its own
particular faclts in ovder o determine what was said
or done can, be properly related to the performance of

Ministerial duties and [unctions. e
7. Ministers who wish to undertake personal actions apainst
other persons do so on thein own behalf, at their own
v cost and al their own risk of loss or gain. '
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